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Introduction

When production at the Company's Elk Falls paper mill ceased on February 24,

2009, the employees were laid off and asked to use their accumulated paid leave benefits.

Over two months later, the Company fixed the regular rate of pay for employees on

layoff at the base rate in the collective agreement. As a result, employees taking paid

leave after May 1, 2009 were paid the base rate. The Union contends that employees

taking paid leave during a layoff are entitled to be paid at the rate of their regular job

prior to the layoff.

Collective Agreement

2 The several forms of paid leave in issue are: Article XV - Vacations; Article XVI

- Supplementary Vacations; Article XVII - Statutory Holidays; and, Article XVIII 

Special (Personal) Floating Holidays. As the headings plainly indicate, the dispute

encompasses annual vacations, supplementary vacation benefits, statutory holidays or

"stats", and a benefit called Special (Personal) Floating Holidays, usually referred to as

"floaters".

3 Reference was also made to banked time off and lieu time. But the collective

agreement provisions relevant to these benefits apparently specify the rate or rates

payable during such leaves. They are thus removed from the dispute. All references in

this Award to "paid leave" or "paid leave benefits" exclude banked or lieu time.

4 The collective agreement provisions governing entitlement to paid leave benefits

need not be reviewed or recited at length. The dispute is about the rate of pay during paid

leave, not entitlement to the benefits.

5 One aspect of these provisions is, however, central to the dispute. In one way or

another, each of the provisions references the "rate of the employee's regular job".

Article XV, Section 1 defines vacation pay as the greater of a percentage of annual

earnings or a specified number of hours' pay "at the hourly rate ofthe employee's



- 3 -

regular job", both of which escalate with an employee's years of service. Section 2 of

the same Article provides ten hours' additional vacation pay "at the hourly rate ofthe

employee's regular job" in those years the employee progresses to a higher category of

vacation benefits. Article XVI, Section 2(c) provides that a week of supplementary

vacation benefit is 40 hours "at the straight time hourly rate ofthe employee's regular

job". Article XVII, Section 6 provides that statutory holiday pay is eight hours' "pay at

the straight time rate ofthe employee's regular job". Finally, Article XVIII, Section 2

provides that, similarly, an employee entitled to a floater is to be granted eight hours' pay

"on the straight time rate ofthe employee's regular job". (Emphasis added in each

quotation.)

6 There is no disagreement between the parties with regard to the significance of

this concept. Paid leave benefits are payable at the rate of the employee's regular job,

which is referred to as the employee's "card rate".

7 The parties are also agreed that an employee's regular job is not necessarily the

job the employee is actually performing on any particular shift or even the job the

employee performs most often. For employees whose job is in a line of progression, it is

the job the employee holds in the line.

8 Each employee in a line of progression holds a position even though the employee

may spend more time performing different jobs in relief of other employees the line. The

parties agree an employee's position is effectively defined by describing it as the job the

employee would perform if the mill were operating and fully staffed.

9 This unusual but effective definition is not necessary for tradespersons. Exhibit

"A" to the collective agreement, which enumerates job categories and wage rates,

prescribes various apprenticeship and trades' rates, the highest of which is the

"Journeyman" rate. A tradesperson's card rate is thus established by her or his job

category.
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10 Exhibit "A" also prescribes the "Labour Rate". This is the base rate paid to

employees classified as Labourers.

Facts

II On February 18, 2009, the Company announced the curtailment of two paper

machines until March 31, 2009. The effect was to discontinue all production in the Elk

Falls mill. The text of the announcement from Tom Paisly, General Manager, on

February 18, 2009 was:

As a result of the steep declines in paper markets, the Elk Falls #2 and #5
paper machines will be curtailed to March 31 st. This will align newsprint
and specialty paper production with reduced order book demand for the
remainder of the quarter.

Employees not required during this curtailment period will be laid off
effective February 24 and non-essential staff will be asked to take
vacation or other earned time off. Specific crew requirements will be
confirmed and announced later this week.

It's difficult to see past the first quarter, but there's no doubt 2009 will be
a very challenging year for paper markets. Consequently, customer
orders and the mill's cost position will continue to be re-evaluated in
light of market conditions and the current economic contraction.

Safety and environmental compliance continue to be a top priority and
we ask that you watch out for your coworkers during these trying times.

12 On February 25,2009, when the curtailment took effect, Richard Demchuk,

Director of Human Resources, called Ian Simpson, Union President, to tell him the

curtailment would be indefinite. The same day, the Company announced it was

curtailing production at another mill on Vancouver Island. The announcement included

this reference to Elk Falls:

In a related move, a five-week curtailment of the Elk Falls No.2 and No.
5 paper machines which was to end March 31 has been extended
indefinitely affecting approximately 350 employees for the duration of
the market-related downtime. The indefinite curtailment of all three
paper machines at the Elk Falls mill removes 526,000 tonnes of
newsprint and uncoated mechanical paper capacity on an annualized
basis.



- 5 -

"The rapid decline in North American newsprint consumption is
unprecedented," said Richard Garneau, President and Chief Executive
Officer, "and it requires us to focus sharply on cost management as we
optimize production across our mills to match capacity with the order
book".

13 The reference to "all three paper machines" requires clarification. The Company

had shut down most of its Elk Falls production in August 2007, including paper machine

number one. The curtailment was due to a shortage of fibre supply, initially caused by a

strike in the forest industry. By April 2008, the shortage was attributable to the closure of

sawmills in BC as a result of the soft United States housing market. At that time, the

Company publicly disclosed the curtailment of paper machine number one, affecting 145

employees, was indefinite. Paper machine number one never resumed operation.

14 In short, on February 24, 2009, a partial curtailment was transformed into a

complete curtailment and it was almost immediately characterized as indefinite.

IS Nevertheless, some employees continued to work or at least get some work. An

unspecified number of employees at the Secondary Effluent Treatment plant ("SET")

continued to work. The work entails particular qualifications but there was no other

evidence respecting their jobs or pay rates. As this work was distinguished from labourer

work, I infer the SET employees earn more than the base rate. It is also unclear whether

there is a line of progression of jobs at the SET but I will assume these employees hold a

"regular job" which establishes their card rates. In addition to the SET employees, some

tradespersons were assigned work as required. The only additional work was labourer

work. Employees with jobs in the lines of progression on the paper machines and

elsewhere when the mill is in production were given the opportunity to work as labourers

when such work was required. The work was voluntary and distributed according to

seniority.

16 Employees who accepted labourer work assignments were paid the base rate. It is

uncontroversial that, under the collective agreement, such work assignments constitute

the only occasions on which an employee is paid less than the employee's card rate.
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17 It should be evident from the foregoing that only a small proportion of the

employees worked at all during the curtailment. But for some the work as been

reasonably consistent, although not sufficient to meet the 1200 hour minimum

requirement for annual vacation entitlement.

18 As requested by the Company, many of the employees took paid leave during the

curtailment. In accordance with the consistent practice in previous curtailments, the

employees were paid their card rate during these leaves. That changed on May 1st, after

which paid leave was compensated at the base rate.

19 The possibility of this change was first broached by the Company in March 2009.

Subsequently, the Company informed the Union of the change in a letter to Mr. Simpson

from Mr. Demchuk dated April 29, 2009:

Re: Card Rate for Laid-off employees

In early March, some of our locals at Elk Falls and Crofton stated that
employees moved to lay-off status should not have their card rate
changed to labour rate as the Company had planned. The union's
position was that they should retain their card rate from prior to lay-off.
At the time the Company response was that we would need to review this
further and that for the period up to April 30, 2009 we would temporarily
leave the rates as they were.

We have completed our review of this issue and have concluded that the
regular rate for a laid-off employee should be moved to base rate. The
employee still maintains recall to the mill and ability to return to their
position in the future based on the seniority provisions of the collective
agreement. To proceed as the union would like us to would add an
unintended economic benefit to the employee on lay-off that was not
bargained.

Effective May 1, 2009 all laid-off employees will be defaulted to base
rate.

20 The Union grieved. It asserted the Company had made "unilateral changes" in

breach of the collective agreement.
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Parties' positions

21 The Union relies on past practice. The relevant evidence was given by Mr.

Simpson and, as the Union says, the facts of the practice on which it relies are not in

issue. An employee's regular job establishes the employee's card rate, regardless of the

extent to which the employee may actually perform other jobs. Except for work at the

labour rate during a layoff, the employee is never paid less than her or his card rate.

Thus, paid leave is based on the employee's card rate. During layoffs, employees are

encouraged to take paid leave which, until May 1, 2009, was compensated at the

employee's card rate. In sum, to quote counsel, "the practice confirms that the parties'

interpretation was that the rate of pay of an employee's regular job was his card rate ... ; it

was the card rate which established the rate of pay for calculation of paid leaves taken

during a layoff. .. ; [and this] practice was consistent throughout the many layoffs which

have occurred at the mill".

22 The Union cites a number of authorities on the proper use of past practice: John

Bertram & Sons Ltd. (1967), 18 LAC 362 (Weiler); Eurocan Pulp & Paper Co. and

CEP, Local 298 (2001), 99 LAC (4th) 24 (Hope); Eurocan Pulp & Paper Co. and CEP,

Local 298 (1998), 72 LAC (4th) 153 (Munroe); Selkirk College and BCGEU (2002), 106

LAC (4th) 289 (Chertkow); BCNU and CEP, Local 444 (1995), 49 LAC (4th) 374

(MacIntyre); Coast Hotels Ltd. and Hotel, Restaurant & Culinary Employees &

Bartenders Union, Local 40 (1995),50 LAC (4th) 1 (Chertkow); BCTF and BCTF

Administrative Staff Union (1995), 47 LAC (4th) 221 (Germaine); and, Belleville Police

Services Board and Belleville Police Association (2000), 91 LAC (4th) 99 (Goodfellow).

23 The Company contends the parties' past practice is not relevant because it is "not

tethered to the facts" at hand. The Union, it is submitted, seeks to establish entitlement to

benefits paid at a rate based on jobs unavailable to the employees. In the words of

counsel, the parties' mutual intention "is not the legal equivalent of 'let's pretend"'. The

position was advanced by reference to several authorities and related principles.



- 8 -

24 Fletcher Challenge Canada Ltd. -and- CEP, Local 1092, [1994] BCCAAA No.

253 (Taylor), turns on the basic and oft-repeated proposition that past practice cannot

"create or impose an obligation that has not been negotiated by the parties" (paragraph

28). The Company's argument is that, as the current curtailment is unprecedented, using

past practice to construe the collective agreement would create or impose an obligation

that was not negotiated. In Boliden Westmin Resources Ltd. and CA W-Canada, Local

3018 (2000),87 LAC (4th) 91 (Germaine), it was not clear that management was aware

of the practice on which the trade union relied. Since administrative inertia was as good

an explanation for the practice as any other, the evidence did not establish acquiescence

in the practice by the employer. The Company says the case illustrates that "past practice

related to an apple cannot be applied to an orange". Horizen Plastics Co. and UFCW,

Local 175 (2009), 187 LAC (4th) 52 (Springate), demonstrates the necessity for past

practice evidence to establish conduct which is unambiguously based on only one

meaning of the disputed contract language. The Company contends the past practice

evidence here cannot meet this requirement because it arose in different circumstances.

25 The Company adopts a formulation of the issue articulated years ago by the

Labour Relations Board. It contends the question is whether one may reasonably infer

that laid-off employees in the circumstances of the current curtailment were intended by

the parties to receive paid leave at pre-layoff card rates: Andres Wines (B. C) Ltd. and

Canadian Union ofUnited Brewery, Flour, Cereal, Soft Drink and Distillery Workers,

Local 300, [1978] 1 Can LRBR 251 (Decision No. 75/77), at page 256.

26 Finally, the Company invokes the interpretive principle that words in a collective

agreement ordinarily should be given their plain meaning: Pacific Press, [1995]

BCCAAA No. 637 (Bird), as quoted in Catalyst Paper Corporation (Port Alberni

Division) and CEP, Local 686 (March 24,2010), unreported (Germaine), at paragraph

31. In the submission of the Company, it is not possible to construe the term "regular

job" to mean ajob to which the employee has no access. The Company, it is argued,

simply selected the rate of a job to which employees might have access.
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Decision

27 For the most part, the Company does not take issue with the Union's cases on the

use of past practice. The effect of the award in Selkirk College, supra, is disputed;

however, the point is not critical and I put it aside. With that reservation, I have no

hesitation embracing the Union's approach. The collective agreement language in issue

is the phrase "rate of the employee's regular job" and, more particularly, the term

"regular job". It is a term which could generate ambiguity and uncertainty in the context

of employees who work in lines of progression, frequently in relief of higher-paid

employees. But this is not the source of the dispute. Indeed, there have not been any

previous issues between the parties over the "rate of the employee's regular job" either

when the mill is in production or during curtailments. This is so despite the further doubt

generated by extended layoffs during which the notion of a "regular job" fades into

retrospect as most employees are left without the opportunity to perform any job in their

line of progression. The history of the relationship, which is the foundation of the

Union's case, is that even during extended layoffs and total layoffs, an employee's

"regular job" and card rate have not changed. An employee may not be working at all or,

if senior enough and willing, may work as required at the labour rate. Nevertheless, paid

leave taken during a layoff has been paid at the employee's card rate, which is the rate of

the employee's regular job; that is, the job the employee would perform in a fully staffed

mill in full production.

28 While the Union's case thus appears sound, it does not grasp or engage is the

Company's contention that this curtailment is different. The foundation of a past practice

case is of course that the events of the current dispute are indistinguishable in all material

respects from the past events in which the parties' consistent practice gives meaning to

the contract language in issue. This is the fundamental point of the Company's case: the

essential character of the current curtailment is distinguishable from all previous layoffs,

rendering the parties' practice during previous curtailments incapable of clarifying the

intended meaning of "regular job" and card rate in this instance.
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29 The Union observes, correctly, that this was not the Company's original position.

Following the third step of the grievance procedure, Vern Phillips, Director of Human

Resources, forwarded a memorandum dated July 17,2009 to Dan Bergsma, the Union's

First Vice-President, in which he asserted that, "during a curtailment, laid-off employees'

regular job rate is labour rate ... [and] where the rate of the leave is established at regular

or card rate, the rate of a laid-off employee is base labour rate". The Company thus

altered its practice in this respect. Although it is not entirely evident from Mr. Phillips'

statement, the Company's intention was that all paid leave during a curtailment would be

paid at the base rate. To be clear, the position was the base rate would apply even if it

was earned at a higher card rate before the curtailment and even if the employee was

among the small minority of employees working regularly or irregularly at a higher rate

during the layoff, either at the SET or as a tradesperson.

30 The Company later took the position that past practice is not relevant to the

current curtailment. In a letter dated March 22, 2010, counsel explained:

The situation in Elk Falls is unique in that the Company has never
undergone an indefinite shut down in the past. The Employer
acknowledges that the card rate is maintained during curtailments which
are temporary shut downs for fixed periods. However, this practice
would not apply to periods of indefinite layoffs.

This proved to be inadequate in that, as I have recorded, the number one newsprint

machine was "indefinitely" curtailed in 2008. The Company refined its position at the

hearing. It now says the current situation is distinguishable from previous layoffs

because the entire mill is curtailed indefinitely.

31 Although the Company's position has thus evolved, the question is nevertheless

whether the current layoff is such a departure from past layoffs that the previous practice

during curtailments is incapable of illuminating the parties' mutual intention at this time.

I am persuaded that it is such a departure. Mr. Simpson, the Union's President, agreed in

cross-examination that in no previous curtailment of the entire mill has the Company ever
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announced the curtailment was indefinite. In other words, previous curtailments of the

entire mill have been temporary.

32 In my view, this distinguishes the current curtailment from the indefinite

curtailment of one paper machine or the temporary curtailment of the mill as a whole.

The principal distinguishing feature is not simply the combination of the entire mill and

the indefinite duration. It is the dismal prospects borne of this combination and,

critically, the consequences for the concept of a "regular job". More precisely, it is the

absence of any foreseeable prospects for reliably routine, full time employment in the

jobs performed before the curtailment. This is the distressing reality for the majority of

the employees. With the exception of some tradespersons and the employees at the SET,

only a few employees can anticipate any work and it will be at the base rate. As counsel

for the Company put it, "an employee going back today to perform his regular job...

would be hunting for unicorns".

33 The issue framed by the Labour Relations Board in Andres Wines, supra, is the

proper approach to the meaning of "regular job" in relation to the paid leave benefits

which are earned in this woeful scenario. I emphasize that the focus here is the potential

for employees to earn paid leave during the curtailment. This potential is obvious in the

case of the employees continuing to work at the SET. But in addition, for example, the

qualifying conditions for statutory holiday pay in Article XVII contemplate the

possibility that an employee working infrequently during a layoff at the labour rate could

earn statutory holiday pay. In my view, it is inconceivable that the parties would have

intended paid leave earned at the labour rate in these circumstances to be compensated at

the card rates which prevailed when production ceased.

34 To this extent I accept the premise of the Company's case, both in fact and in law.

That said, however, the Company's interpretation of "regular job" is not restricted to paid

leave benefits earned at the labour rate during the present curtailment. The Company has

applied its interpretation much more aggressively. First, it is apparently prepared to use

the labour rate to pay benefits earned before the curtailment. Second, it has used the
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labour rate to pay benefits earned during the layoff by employees performing their trades'

job at the higher trades' rate. Neither of these applications is warranted.

35 The use of accumulated paid leave benefits during layoffs is common in this

relationship. The rate at which those benefits have been paid is the rate at which they

were earned. That is consistent with a straightforward interpretation of the entitlement

language in Articles XV, XVI, XVII and XVIII. There is nothing about the

unprecedented character of the current curtailment which could alter the employee's

entitlement to paid leave at the rate the employee was paid when the benefit was earned.

No cogent argument was offered to undermine this entitlement. Therefore, with respect

to paid leave benefits earned before the curtailment, an employee is entitled to receive the

employee's pre-layoff card rate when taking such leave, whether the leave was taken

before or after May 1,2009. Since the Company maintained the previous practice until

May 1, 2009, the logic of the practice extends this entitlement to paid leave benefits

earned during the curtailment up to May 1,2009. To this extent, the grievance succeeds.

36 Turning now to paid leave benefits earned during the layoff, there was evidence

of a Heavy Duty Mechanic who earned statutory holiday pay at the end of 2009. He did

so by working as a Heavy Duty Mechanic at the Journeyman rate of $35.25. However,

because the stats occurred after May I, 2009, they were paid at the labour rate of $26.08.

Again, the Company failed altogether to support this application of its interpretation of

"regular job". When an employee performs the same job during the curtailment as before

the curtailment, there is really no issue about the employee's "regular job" and card rate;

they are unchanged. Besides, as I have just observed, an employee is entitled to paid

leave at the rate the employee was paid when the benefit was earned. There is no basis in

the collective agreement for compensating paid leave at a lower rate. To this extent as

well, the grievance must succeed.

Conclusion

37 In summary, I accept that the indefinite curtailment of all production at Elk Falls

which began in February 2009 was different from previous layoffs in the mill. Further,
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the difference was sufficient to render the paid-leave practice followed in previous

layoffs unhelpful as an aid to ascertaining the parties' mutual intention in the present

curtailment. Past practice during previous curtailments does not indicate the parties'

mutual intention with respect to the rate at which an employee is paid for paid leave

benefits earned during the present complete and indefinite curtailment. Therefore, an

employee who earns a paid leave benefit during this curtailment by working at the labour

rate is not entitled to receive the employee's pre-layoff card rate when taking such leave.

To this extent, the grievance fails.

38 However, the Company's broader application of its interpretation of "regular job"

is contrary to the collective agreement. Paid leave benefits earned prior to May 1, 2009

should be compensated at the employee's card rate before the curtailment, in accordance

with both the collective agreement and the practice the Company followed until that date.

Further, paid leave benefits earned during the curtailment by employees performing jobs

other than labourer should be compensated at the rate of the job in question, in

accordance with the collective agreement entitlement to be paid at the rate of the "regular

job". To this extent, the grievance succeeds.

39 It is so awarded.

40 I retain the jurisdiction to determine any issue in relation to or arising from this

award.

41 Dated at Vancouver, British Columbia, this 20th day of August 2010.

Rod Germaine, Arbitrator


